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The articles of organization are relevant to the man-
agement analysis in two respects. First, Section 203(e)(7) of 
the LLC Law states that the articles of organization shall 
set forth:

Any other provisions, not inconsistent 
with law, that the members elect to in-
clude in the articles of organization for 
the regulation of the internal affairs of the 
limited liability company, including, but 
not limited to, (A) the business purpose 
for which the Company is formed, (B) a 
statement of whether there are limitations 
on the authority of members or manag-
ers or a class or classes thereof to bind 
the limited liability company and (C) any 
provisions that are required or permitted 
to be included in the operating agreement 
of the limited liability company pursuant 
to section four hundred seventeen of this 
chapter. 

In practice, most articles of organization include only 
the bare minimum required by § 203(e), with provisions 
concerning the internal governance of the LLC set forth 
in the operating agreement. This results from two factors. 
First, the articles of organization is a public document 
(while the operating agreement is a private contract), and 
LLC members have no reason to make public their inter-
nal business arrangements. Second, the articles of orga-
nization must be filed in order to form an LLC, while the 
operating agreement can be executed at a later date. The 
LLC may need to be formed quickly (particularly if there 
is a pressing business opportunity), in which case the 
members will draft a bare-bones articles of organization 
and put off negotiating and drafting an operating agree-
ment until a later date.1 Nevertheless, because the mem-
bers are permitted to include management provisions in 
the articles of organization, it is imperative that the articles 
be reviewed whenever analyzing the management of an 
LLC. Indeed, even a bare-bones articles of organization 
will often include, at the very least, an indemnification 
provision. 

Second, § 401(a) of the LLC Law states as follows: 

Unless the articles of organization pro-
vides for management of the limited lia-
bility company by a manager or managers 
or a class or classes of managers, manage-

I. INTRODUCTION
Since the adoption of the New York Limited Liabil-

ity Company Law (the “LLC Law”) in 1994, the limited 
liability company (LLC) has become the most popular 
type of entity for organizing privately owned businesses 
in New York. While New York-based commercial litiga-
tors generally do not advise their clients on the formation 
of LLCs and the various tax and corporate law issues 
that are involved in their operation, they are often called 
upon to represent parties in disputes concerning the ex-
tent of the LLC manager’s (or majority member’s) right 
to control the business and operations of the LLC, the 
manager’s fiduciary duties to the LLC and its members, 
and the minority members’ rights to consent or oppose 
certain business decisions. Litigators should therefore be 
conversant in the basic statutes and case law applicable to 
the management of New York LLCs. 

This article has two purposes. First, to provide liti-
gators with both a legal and practical understanding of 
how New York LLCs are managed. Second, to outline the 
LLC manager’s fiduciary duties under New York law and 
to examine the limits placed on managers as a result of 
those duties, as well as those areas where the duties can 
be carved back or even eliminated. 

II. DETERMINING HOW AN LLC IS MANAGED
A. The Management Framework

Three sources provide the framework under which an
LLC is managed: (i) the LLC Law; (ii) the LLC’s articles of 
organization; and (iii) the LLC’s operating agreement. 

1. The LLC Law
The LLC Law covers, among other things, the process

by which an LLC is formed and dissolved, the rights of 
members and the processes by which the LLC is man-
aged, and the rules applicable to mergers. Many provi-
sions of the LLC Law only apply to the extent they are 
not overridden by the articles of organization or the op-
erating agreement. Thus, the LLC Law constitutes a set of 
“default” rules applicable only where the members fail to 
agree otherwise in writing, or where their written agree-
ment fails to address an issue otherwise covered by the 
LLC Law. 

2. The Articles of Organization
An LLC is formed by filing articles of organization

with the New York secretary of state. Pursuant to § 203(e) 
of the LLC Law, the articles of organization must provide 
basic information regarding the LLC, such as its name 
and a designation of the New York Secretary of State as 
the agent of the LLC upon whom process may be served. 
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so provides.6 The manager only has “such responsibilities 
accorded to him or her by the members as provided in 
the operating agreement.”7 Thus, an operating agreement 
must identify the manager by name and describe the 
scope of the manager’s authority, either by (i) identifying 
a set of specific acts for which the manager is responsible 
and can authorize on her own, while leaving all other ac-
tions to the consent of the members or (ii) granting the 
manager sole and exclusive authority to make all deci-
sions, and then carving out a series of specific exceptions 
for which member consent is required.8 

A good operating agreement should provide the man-
ager and the members with certainty about their respec-
tive roles, and leave no ambiguity regarding those areas 
over which the manager has authority. For example, the 
operating agreement might provide that the manager has 
sole and exclusive authority to make all decisions with 
respect to the LLC’s business and operations, except that 
members holding a majority of the membership interests 
must approve any decision to amend the operating agree-
ment, sell all or substantially all of the LLC’s assets, or 

commence a bankruptcy proceeding. By contrast, a poorly 
written operating agreement might provide that the man-
ager has sole and exclusive authority to manage the LLC 
except that all members must approve “major decisions” 
without defining the term. This language is vague, and 
may lead to clash between the manager and the members 
over which sorts of decisions are “major” and which are 
not. 

An LLC may have more than one manager or 
multiple “classes” of managers. If multiple managers 
are designated, the operating agreement should state 
whether all managers must agree for an action to be tak-
en, whether only a majority of managers are required, or 
whether each manager may act on his or her own. Simi-
larly, if the LLC has “classes” of managers, the operating 
agreement will identify those business decisions over 
which each class may exercise control.9 To the extent 
there are multiple managers, the operating agreement 
should include some mechanism for resolving a dead-
lock between them. 

There are various ways in which the members can 
structure the authority of the manager under the operat-
ing agreement. Indeed, as one New York court aptly said, 
“one of the beauties of the LLC is that members can spe-
cifically and explicitly determine how their company is 
to be run.”10 The following four scenarios demonstrate a 

ment of the limited liability company 
shall be vested in its members...subject to 
any provisions in the articles of organiza-
tion or the operating agreement...

Based on this language, the LLC Law implicitly re-
quires the articles of organization to state whether the 
LLC is managed by a manager or by its members.2

3. The Operating Agreement
Section 417 of the LLC Law states that the members 

of an LLC 

shall adopt a written operating agree-
ment that contains any provisions not 
inconsistent with law or its articles of 
organization regarding (i) the business 
of the limited liability company, (ii) the 
conduct of its affairs and (iii) the rights, 
powers, preferences, limitations or 
responsibilities of its members, manag-
ers, employees or agents, as the case 
may be. 

The LLC Law defines an “operating agreement” as 
“any written agreement of the members concerning the 
business of a limited liability company and the conduct 
of its affairs...”3 As one New York court has said, the 
operating agreement is the “primary document defining 
the rights of members, the duties of managers and the 
financial arrangements of the limited liability company.”4 
Thus, the operating agreement is a contract among the 
members reflecting how they want the LLC to be run. 

Whenever it is necessary to understand the man-
agement of an LLC, the starting point is the operating 
agreement. Operating agreements vary depending on the 
nature of the LLC’s business and the relationship among 
the members. While there are virtually unlimited ways 
in which to structure management, operating agreements 
are generally designed to vest managerial authority with 
the member who has the most equity in the LLC, and/or 
the highest degree of expertise in the business being run. 

B. Management of the LLC by a Manager
In managing an LLC with multiple members, it is 

most efficient for one person, known as a manager, to 
be responsible for the LLC’s day-to-day operations and 
most of its significant business decisions.5 In practice, the 
manager is often a member with a significant ownership 
interest in the LLC, though she need not be a member if 
the articles of organization and/or operating agreement 

“The LLC Law defines an ‘operating agreement’ as ‘any written agreement 
of the members concerning the business of a limited liability company and 

the conduct of its affairs...’”



12 NYSBA  NYLitigator  |  Fall 2017  |  Vol. 22  |  No. 2        

receive compensation that is not available to Members B 
and C. 

3. Scenario 3: The Service Business
The LLC has two members, each of whom owns 

50% of the LLC. The LLC’s sole asset is a public relations 
firm. The members are longtime friends and colleagues 
who worked together for many years before opening 
their business. The operating agreement provides that 
Members A and B are both managing members who must 
agree in order for any decision to be made. In the event 
that they cannot reach agreement, the operating agree-
ment requires that they enter into mediation. If mediation 
fails, the LLC is required to be dissolved.

Here, the members are equal investors and each has 
the particular knowledge required for the running of the 
business. Moreover, the members have already built a 
relationship based on trust and mutual respect from years 
of working together. Thus, they are comfortable sharing 
management rights and anticipate that they will either not 
have fundamental disagreements or they are confident 
that such disagreements can be amicably resolved. At 
the same time, the operating agreement recognizes that 
relationships change, and that a time may come when the 
members cannot resolve a deadlock on their own. The 
operating agreement therefore provides a mechanism for 
dispute resolution and, if it becomes necessary because of 
an unresolvable deadlock, the orderly dissolution of the 
business without either member having to commence a 
judicial proceeding. 

4. Scenario 4: The Equity Investment
The LLC has 18 members. Seventeen of the LLC 

members are a mix of individuals, other LLCs, and trusts 
(the “Minority Investors”). The Minority Investors each 
own various amounts of equity ranging from 20 percent 
to 2 percent. The 18th member is another LLC which acts 
as manager (the “Manager LLC”) and owns 0.01 percent 
of the LLC’s membership interests. The LLC’s operating 
agreement provides that the Manager LLC has the sole 
and absolute right to manage the LLC, while the Minor-
ity Investors have no rights whatsoever to participate in 
the management of the LLC. The Manager LLC is run by 
its three members, A, B, and C (the “Managers”), at least 
two of whom must consent to any decision. If at any time 
there are fewer than three Managers, the remaining two 
must appoint a third so that there cannot be a deadlock 
among them as to management decisions. 

The Managers are all partners at a private equity 
firm and have experience in the aerospace industry. The 
LLC’s sole asset is a controlling interest in a privately held 
corporation (the “Corporation”) that is in the business of 
manufacturing jet engine components. Through its con-
trolling interest, the LLC appoints a majority of the Cor-
poration’s directors and its key officers, and has consent 
rights over certain major business decisions. In return for 
managing the LLC and its investment in the Corporation, 

variety of management structures that are available for 
a manager-managed LLC; they are by no means exhaus-
tive, but rather illustrative of the flexibility afforded by 
the LLC form. 

1. Scenario 1: The Real Estate Investment, Case 1
In this scenario, the LLC has three members. Mem-

ber A owns 60 percent of the LLC’s equity, and Members 
B and C each own 20 percent. The LLC’s sole asset is a 
valuable commercial property. Member A is in the busi-
ness of real estate management, while Members B and C 
are longtime acquaintances of Member A whom he invit-
ed to participate in the investment but who have no prior 
experience investing in or managing a commercial real 
estate property or participating in the management of 
an LLC. The operating agreement provides that Member 
A is the managing member, with absolute discretion to 
make all decisions relating to the business and operations 
of the LLC, except that Members B and C must consent 
to a decision to sell the existing property, acquire a new 
property, or take on new debt. 

The operating agreement recognizes that Member 
A, as the owner of more than half of the LLC, is entitled 
to make nearly all management decisions. From the per-
spective of the LLC members, this is sensible because 
Member A has experience in the real estate industry 
while they do not. At the same time, while Members B 
and C have no say over the day-to-day running of the 
business (e.g., creating a budget, hiring building em-
ployees and service providers, negotiating leases, etc.), 
Member A cannot fundamentally alter the nature of the 
investment without first obtaining the other members’ 
consent to do so. 

2. Scenario 2: The Real Estate Investment, Case 2 
The LLC has three members, A, B and C, each of 

whom own one-third of the membership interests, and 
all three of whom are experienced real estate investors. 
The LLC owns an apartment building. At least two of 
the three members must approve all major management 
decisions, including but not limited to the building’s an-
nual budget, the hiring of any employees or contractors, 
the refinancing of the mortgage, a sale of the building, 
and any lease for more than 2,000 square feet. Member A 
is the manager of the LLC, but the operating agreement 
limits his authority to overseeing the building’s daily 
operations and executing the decisions of the members. 
The operating agreement authorizes Member A to hire 
his wholly owned management company to manage op-
erations at the building, for which the management com-
pany will receive market-rate compensation. 

Here, Members A, B and C all have equal interests in 
the property and significant experience with real estate. 
The operating agreement therefore provides for “major-
ity rule.” In return for serving as manager and carrying 
out the members’ decision, Member A has the right to 
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never entered into an operating agreement. The members 
ultimately sued each other for various claims, including 
one by Laugh Factory that 300 West breached its fiduciary 
duties to the LLC. 300 West argued that it was not the 
manager and therefore owed no fiduciary duties to Laugh 
Factory. On motion for summary judgment, the Court 
held that there was sufficient evidence that employees 
of 300 West had handled many of the LLC’s operations, 
such as bookkeeping and obtaining a liquor license for 
the comedy club. To the extent “that in so doing they 
were acting on behalf of [300 West]...there is evidence that 
could support a finding that [300 West]...was a managing 
member of the” LLC under Section 401 and that 300 West 
“accordingly owed—and potentially breached—a fidu-
ciary duty to the other member.”16 

2. Voting Rights of Members 
When entering into an operating agreement, the 

members can designate certain decisions that must be 
must be consented to by all or any percentage of the 
members, as opposed to actions which may be authorized 
on the manager’s sole authority. In the absence of an op-
erating agreement covering these issues, however,  
§§ 402(c) and (d) reserve to the members holding a major-
ity of the membership interests the right to consent to cer-
tain key management decisions, regardless of whether the 
LLC is managed by a manager. Those decisions include:17

•	admitting	new	members;

•	incurring	debt	other	than	in	the	ordinary	course	of	
business;

•	adopting,	amending,	restating	or	revoking	the	ar-
ticles of organization or operating agreement;

•	dissolving	the	LLC;

•	selling,	leasing,	exchanging,	mortgaging,	pledging	
or transferring all or substantially all of the LLC’s 
assets; and

•	merging	or	consolidating	the	LLC	with	or	into	an-
other LLC.18 

While it is desirable for members to consider which 
decisions require member consent rather than rely on 
the items listed in § 402, members still need to be careful 
about which decisions they cede to managers and which 
they retain for themselves. Ahmed v. Fulton Street Brothers 
Realty, LLC, 107 A.D.3d 832 (2d Dep’t. 2013), concerned 
an LLC with three members: Yasser Lewis, Wilfred Ward, 
and Latuit Ward. Lewis, who owned a 38 percent inter-
est in the LLC, was the managing member; the Wards 
together owned the remaining 62 percent. The members 
entered into an operating agreement which went beyond 
the provisions of § 402(d) by providing that the manag-
ing member could make decisions concerning the sale or 
disposition of the LLC’s property without obtaining the 
other members’ consent. 

the Manager LLC is paid a management fee by the LLC, 
as well as a share of profits if the Corporation hits certain 
profitability targets. 

Here, the Minority Investors have all of the equity 
and no control over management, while the Managers 
have control over management and essentially no equity, 
but an incentive to run a profitable business. This makes 
sense, as the LLC is essentially an investment vehicle 
for the Minority Investors, who are relying on the busi-
ness acumen of the Managers to successfully navigate 
a unique and highly sophisticated investment. In order 
to reassure the Minority Investors that their investment 
will function smoothly, the operating agreement provides 
mechanisms to prevent a deadlock among the Managers. 

C. Management of the LLC Where No Operating 
Agreement Exists

Section 417(a) of the LLC Law provides that LLC 
members “shall adopt a written operating agreement.”11 
Courts have nevertheless interpreted this provision of 
the LLC Law to mean that even where the members do 
not adopt an operating agreement, an LLC maintains its 
corporate character as a limited liability entity and may 
conduct business as such.12 In such circumstances, how-
ever, the LLC is governed solely by the provisions of the 
LLC Law.13 Similarly, even if an operating agreement ex-
ists but is silent with respect to certain issues that are ad-
dressed by the LLC Law, the LLC Law, where applicable, 
applies to those areas.14 

Allowing the LLC to be governed by the LLC Law 
rather than the operating agreement carries significant 
implications for the management of the LLC. Article IV 
of the LLC Law, which concerns management of the LLC, 
contains various provisions, discussed below, that may 
be at odds with how the members want or expect their 
business to be run. These provisions may all be altered or 
removed by the members in an operating agreement.15 
Thus, to the extent there is no operating agreement, or the 
operating agreement is silent on certain issues, the fol-
lowing rules will apply to the management of the LLC.

1. Management by Members
In the absence of an operating agreement, Section 

401(a) of the LLC Law vests management of a limited 
liability company in the LLC’s members. Additionally, 
Section 401(b) deems any member exercising “manage-
ment powers or responsibilities” to be a manager subject 
to all of a manager’s duties and liabilities under the law. 
To illustrate the problems which may result in an LLC 
governed by the default rules of Section 401(b), con-
sider Laugh Factory, Inc. v. Basciano, 608 F. Supp. 2d 549 
(S.D.N.Y. 2009), a federal case applying New York law. 
There, two entities—Laugh Factory Inc. (“Laugh Fac-
tory”) and 300 West 43 Street Realty, Inc. (“300 West”)—
formed an LLC for the purpose of operating a comedy 
club. The club was located in a Manhattan building 
controlled by 300 West’s sole shareholder. The members 
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brought by the other members alleging that he breached 
his fiduciary duties. The manager is now faced with a 
dilemma. Under the LLC Law, he may authorize the LLC 
to advance his litigation expenses. However, the members 
purporting to sue him derivatively on behalf of the LLC 
may seek to oppose his doing so. If the members cannot 
find a way to resolve this among themselves, the manager 
may need to litigate his right to have his fees advanced by 
the LLC. Importantly, “fees on fees,” i.e., legal fees spent 
by the manager seeking to establish his right to advance-
ment, are only covered by an indemnification provision 
that specifically provides for such fees.20 As Section 420 
does not specifically cover “fees on fees,” the costs of 
litigation related to advancement will not be covered 
by § 420.21 Additionally, note that the LLC may indem-
nify “any person,” such as a third-party professional or 
employee. 

4. Agency 
An LLC is only capable of acting through its agents. 

To avoid internal conflict and confusion, most LLCs desig-
nate the manager as the sole agent in the operating agree-
ment. Members may, however, determine otherwise and 
are free to designate any or all of the members as agents 
as well. So long as the members appropriately coordinate 
their actions, having multiple agents can be efficient, par-
ticularly if papers need to be signed and the manager is 
not available to do so. If the members do not designate an 
agent in the operating agreement, however, then the de-
fault rule under § 412 of the LLC Law will apply. 

Under § 412(b)(1) and (2), if the LLC is managed by 
a manager, then the manager is deemed an agent of the 
LLC and no other member may act as the LLC’s agent 
unless he or she has been delegated such authority by 
the manager. Section 412(b)(2) carves out an exception by 
noting that a manager cannot bind the LLC if in fact he 
has no authority to act for the LLC in the particular mat-
ter and the person with whom he or she is dealing knows 
that the manager has no such authority. 

Under § 412(a), if the LLC is managed by its mem-
bers, then every member is deemed to be an agent of the 
LLC, except in a situation where the member in fact has 
no authority to act for the LLC in the particular matter 

Apparently unbeknownst to the Wards, Lewis au-
thorized the transfer of a property owned by the LLC to 
a different LLC that was also managed by Lewis. One 
month later, the Wards voted to remove Lewis as manag-
ing member and simultaneously authorized the LLC to 
enter into a contract to sell to a different purchaser the 
same property that Lewis had previously purported to 
transfer. The Wards then learned of Lewis’s prior trans-
fer of the property, and they sought to unwind the first 
contract and enforce the second. The Court, however, 
declined to reverse the original transfer authorized by 
Lewis because the members had specifically drafted the 
operating agreement to override Section 402 by provid-
ing Lewis—the owner of only 38% of the equity—with 
the authority to make those decisions on his own.19 

3. Indemnification 
Indemnification provisions allow a manager to be 

indemnified by the LLC for certain claims for which the 
manager is found liable and to advance funds to pay for 
his legal expenses. Indemnification and advancement are 
generally unavailable, however, if a court finds that the 
manager acted in bad faith or engaged in willful miscon-
duct or breached the operating agreement. (Very often, 
the manager is required to provide an undertaking to the 
LLC by which he agrees to repay the LLC if it is deter-
mined that he had no right to advancement.) As manag-
ers are often personally exposed to increased litigation 
risk from disgruntled members, the right of indemnifica-
tion is seen as a necessary prerequisite for managers to 
do their job effectively.

Indemnification provisions are either “permissive” 
or “mandatory.” A permissive provision allows, but does 
not require, the LLC to indemnify the manager and ad-
vance his legal fees. A mandatory provision, on the other 
hand, obligates the LLC to do so. The members are free 
to include in the operating agreement a permissive or 
mandatory provision. If the operating agreement is silent 
and the LLC Law controls, however, then indemnifica-
tion is permissive only. Specifically, § 420 of the LLC Law 
states as follows:

Subject to the standards and restrictions, 
if any, set forth in its operating agree-
ment, a limited liability company may, 
and shall have the power to, indemnify 
and hold harmless, and advance expens-
es to, any member, manager or other per-
son...from and against any and all claims 
and demands whatsoever... 

(emphasis added).

Permissive indemnification provisions can be prob-
lematic. For example, assume that the LLC has three 
members. Although the LLC does not have an operating 
agreement, one of the members owns 70 percent of mem-
bership interests and in practice acts as the LLC’s man-
ager. The manager is the subject of a derivative lawsuit 

“Indemnification provisions allow 
a manager to be indemnified 

by the LLC for certain claims for 
which the manager is found liable 
and to advance funds to pay for 

his legal expenses.”
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and in the exercise of honest judgment in the lawful and 
legitimate furtherance of corporate purposes.”27 Thus, if 
a manager’s decision is challenged in a legal proceeding, 
the court will presume that he or she acted within his or 
her business judgment and will not overturn such deci-
sion unless it can be shown that the decision was made in 
bad faith or tainted by fraud.28 Additionally, a manager is 
not protected by the business judgment rule to the extent 
that he or she has a financial interest in the transaction 
at issue.29 The defense of the business judgment rule is 
key, particularly if the manager takes actions which are 
unpopular with members. For example, a manager may 
determine not to make distributions or to issue capital 
calls. These decisions are generally disfavored by mem-
bers, who may allege that decisions are being made by 
the manager in order to oppress them and are in breach of 
his or her fiduciary duties. Yet, so long as the manager’s 
decision merits the presumption of the business judgment 
rule, the court will uphold his or her decision. Indeed, 
“[s]o long as the managing member does not run afoul 
of his contractual and fiduciary obligations, his business 
decisions cannot be questioned, either by non-managing 
members or the court.”30

B. The Manager’s Fiduciary Duty
Managers and members, who exercise management 

powers or responsibilities pursuant to § 401(b), owe fidu-
ciary duties of loyalty and care to the LLC and its mem-
bers. Specifically, § 409(a) of the LLC Law provides that a 
“manager shall perform his or her duties as a manager...
in good faith and with that degree of care that an ordinar-
ily prudent person in a like position would use under 
similar circumstances.”31 The duty of loyalty requires 
the manager to refrain from using his or her position to 
gain a financial or other advantage that is not shared with 
the members.32 Thus, courts have held that the duty of 
loyalty requires the manager to avoid situations in which 
his “personal interest possibly conflicts with the interest 
of those owed a fiduciary duty.”33 Courts have also held 
that the duty of loyalty requires a manager to disclose 
all material facts involving the LLC to members.34 While 
little has been said regarding the duty of care in the con-
text of an LLC, in the case of corporate directors, the duty 
has been defined as requiring the fiduciary “to act in an 
informed and ‘reasonably diligent’ basis in ‘considering 
material information.’”35 

C. Contractual Limitations on Fiduciary Duties
While managers owe fiduciary duties to the LLC and 

its members under the LLC Law, the extent of those du-
ties exist within the terms of the operating agreement. 
Thus, “when a member complains that his rights were 
violated based on traditional notions of equity and cor-
porate fair play, courts must be wary not to lose sight of 
the nature of the LLC and provide members with rights 
they did not bargain for and, in many cases, expressly 
disclaimed.”36 In particular, members may agree in the 
operating agreement to “prospectively waive” certain po-

and the person with whom he is dealing knows that the 
member has no such authority. 

Sections 412(c) and (d) provide two additional rules 
relating to agency: First, the act of a manager or member 
that is not “apparently” for the purpose of carrying on 
the LLC’s business “in the usual way” does not bind the 
LLC unless it was specifically authorized by the LLC.22 
Second, to the extent the member or manager is restricted 
in some way, either in the operating agreement or in any 
other form of agreement, and the manager purports to 
bind the LLC in contravention of such restriction, the 
LLC will not be bound so long as the person on the other 
side of the transaction was aware of the restriction.23 

5. Multiple Managers 
Where the operating agreement provides for multiple 

managers but does not indicate how they are to make 
decisions collectively, Section 408(b) provides that the 
managers will manage the LLC by affirmative vote of the 
majority of the managers. 

6. Qualifications of Managers
Under Section 410, unless otherwise stated in the 

operating agreement, a manager may, but need not be, a 
member of the LLC. 

7. Compensation of Managers
Many operating agreements expressly prohibit the 

managers from receiving compensation.24 If the operating 
agreement does not include language prohibiting manag-
er compensation, the LLC Law controls, and the manager 
is authorized to fix her own compensation.25 

8. Election, Removal, and Resignation of Managers
In a manager-managed LLC, the operating agreement 

will often state that a manager serves until death, incapac-
ity, or withdrawal as a member. The operating agreement 
may also discuss the circumstances under which a manag-
er may be removed from office by the members, whether 
the manager has the right to resign, and the manner in 
which a successor manager is selected. If these matters 
are not covered in the operating agreement, the LLC Law 
will fill in the gaps as follows: First, Section 413(a) requires 
that the members are to vote annually on the election of a 
manager, who must receive the support of a majority-in-
interest of the members. Second, Section 414 provides that 
a majority in interest of the members may remove a man-
ager with or without cause. Third, Section 415 provides 
that the manager may resign at any time.

III. THE MANAGER’S STANDARD OF CONDUCT
A. The Business Judgment Rule 

In making decisions on behalf of the LLC, under New 
York case law, the manager is protected by the familiar 
business judgment rule applicable to corporate officers 
and directors.26 The business judgment rule bars judicial 
inquiry into actions of managers “taken in good faith 
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take over the prime lease. The other members agreed with 
this plan, and Tzolis bought them out for a total of $1.5 
million. In connection with the buyout, Pappas and Ifan-
topolous executed a “certificate” which provided that:

Each of the undersigned Sellers, in con-
nection with their respective assignments 
to Steve Tzolis of their membership 
interests in Vrahos LLC, has performed 
their own due diligence in connection 
with such assignments. Each of the un-
dersigned Sellers has engaged its own 
legal counsel, and is not relying on any 
representation by Steve Tzolis or any of 
his agents or representatives, except as 
set forth in the assignments and other 
documents delivered to the undersigned 
Sellers today. Further, each of the under-
signed Sellers agrees that Steve Tzolis 
has no fiduciary duty to the under-
signed Sellers in connection with such 
assignments.41

Six months after buying out Pappas and Ifantopolous, 
Tzolis assigned the lease to a third party for $17.5 million. 
Pappas and Ifantopolous claimed that Tzolis had begun 
negotiating the assignment of the lease prior to the time 
that the parties agreed to the buyout, and they alleged 
causes of action for, among other things, breach of fidu-
ciary duty for failure to disclose such negotiations. Tzolis 
moved to dismiss, arguing that he did not owe Pappas 
and Ifantopolous a fiduciary duty because of the clause in 
the operating agreement and the certificate. The trial court 
granted Tzolis’s motion, which was reversed on appeal. 
The Appellate Division held that the operating agreement, 

may have permitted Tzolis to pursue a 
business opportunity unrelated to Vrahos 
for his exclusive benefit, without having 
to disclose it to plaintiffs or otherwise 
present it first to Vrahos. However, we 
find that the provision does not ‘clearly’ 
permit Tzolis to engage in behavior such 
as that alleged here, which was to surrep-
titiously engineer the lucrative sale of the 
sole asset owned by Vrahos without inform-
ing his fellow owners of that entity.42 

The Appellate Division also held that the certificate 
did not waive Tzolis’s fiduciary duty, holding that Tzolis 
“had an overriding duty to disclose his dealings with [the 
third party]...to plaintiffs before they assigned their inter-
ests in Vrahos to him.”43

The Appellate Division’s decision was reversed by the 
Court of Appeals.44 The Court of Appeals did not address 
the clause in the operating agreement permitting Tzolis to 
engage in competitive business ventures, but instead, the 
court focused on the certificate. It found that plaintiffs were 
“sophisticated businessmen represented by counsel,” and 

tential future breaches of the manager’s fiduciary duties. 
They may also grant the manager the right to enter into 
interested transactions or pursue business opportunities 
that compete with the LLC. Taken together, members 
have broad authority to limit the manager’s fiduciary du-
ties, should they choose to do so. 

Under New York law, the LLC members have the 
right to prospectively waive the manager’s duty of care, 
but not the duty of loyalty. Specifically, Section 417(a) of 
the LLC Law provides that the operating agreement, 

may set forth a provision eliminating or 
limiting the personal liability of manag-
ers to the limited liability company or its 
members for damages for any breach of 
duty in such capacity, provided that no 
such provision shall eliminate or limit:

(1) the liability of any manager if a judg-
ment or other final adjudication adverse 
to him or establishes that his or her 
acts or omissions were in bad faith or 
involved intentional misconduct or a 
knowing violation of law or that he or 
she personally gained in fact a financial 
advantage to which he or she was not 
legally entitled...37 

Notwithstanding § 417(a)(1), there are circumstances 
in which even certain aspects of the duty of loyalty can 
be waived as well. For example, members often include 
in the operating agreement a provision allowing the 
manager to authorize a market-rate transaction between 
the LLC and an entity in which the manager has a finan-
cial interest, or to invest in a business that competes with 
the LLC without having to share profits with the other 
members. While New York courts have not examined 
these provisions in the specific context of § 417, they are 
widespread and presumed to be valid.38

The notion of how far members can go in circum-
scribing the duty of loyalty was explored by the Appel-
late Division, First Department and the New York Court 
of Appeals in the Pappas v. Tzolis decisions. That case con-
cerned Vrahos LLC, formed by three members, Pappas, 
Ifantopolous and Tzolis, for the purpose of entering into 
a long-term lease of a building located in Manhattan.39 
The LLC’s operating agreement included a clause pro-
viding that “any member may engage in business ven-
tures and investments of any nature whatsoever, whether 
or not in competition with the LLC, without obligation 
of any kind to the LLC or to the other Members.”40 The 
operating agreement also granted Tzolis an option to 
enter into a sublease with the LLC, which could only be 
exercised if Tzolis made certain payments to the LLC. 
Tzolis exercised the sublease option, but failed to make 
the required payments. He explained to Pappas and Ifan-
topolous that rather than make the payments and keep 
the sublease, he preferred to buy them out of LLC and 
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(3) a class of managers of which he or she 
is not a member, duly designated in ac-
cordance with the operating agreement 
of the limited liability company as to 
matters within its designated authority, 
which class the manager believes to merit 
confidence, so long as in so relying he or 
she shall be acting in good faith and with 
such degree of care, but he or she shall 
not be considered to be acting in good 
faith if he or she has knowledge concern-
ing the matter in question that would 
cause such reliance to be unwarranted.48

To the extent the manager complies with § 409(b), he 
or she “shall have no liability by reason of being or hav-
ing been a manager of the limited liability company.”49

This Section was examined by the Appellate Divi-
sion, First Department, in Pokoik v. Pokoik. In that case, 
Gary Pokoik, the managing member, and Leon Pokoik, 
the non-managing member, had previously settled a dis-
pute by having Leon pay $2.2 million to multiple LLCs 
from which it was alleged that Leon had misappropriated 
funds for his personal use.50 Gary and Leon knew that 
the $2.2 million was less than the full amounts at issue 
in their dispute and that any discrepancy between the 
amount paid by Leon and the actual amounts allegedly 
misappropriated would be written off by the LLCs.51 
After Leon made the payments, Gary was informed by 
the LLCs’ accountants that there was a $750,000 dis-
crepancy between what had been misappropriated and 
what had been repaid, and that under the tax law, the 
properties would have to account for such funds. Gary 
was advised by the accountants to account for such dis-
crepancy by writing down Leon’s capital accounts, on 
the grounds that any discrepancy was a likely result of 
Leon’s actions.52 Gary followed this advice and also failed 
to inform Leon of the accountants’ recommendation.53 
As a result of the reduction in his capital accounts, Leon 
stopped receiving distributions.

Leon argued that Gary breached his fiduciary duty 
by reducing Leon’s capital accounts and denying him dis-
tributions, while leaving the capital accounts of all other 
members untouched. Gary argued that he had relied on 
the advice of the LLCs’ accountants in determining to 
reduce Leon’s capital accounts, and he was, therefore, not 
liable for breach under § 409(b). Gary moved for summa-
ry judgment on that basis. The trial court denied Gary’s 
motion, finding that the reasons for writing down Leon’s 
capital account and whether Gary had acted in bad faith 
or actually relied on the accountants were factual mat-
ters that could only be resolved at trial.54 On appeal, the 
First Department affirmed the trial court’s order on the 
grounds that Gary did not act in good faith. Specifically, 
the First Department found that: 

Gary had an interest in reducing plain-
tiff’s capital accounts, as opposed to 

that by the time of the buyout “the relationship between 
the parties was not one of trust” such that “reliance on 
Tzolis’s representations as a fiduciary would not have been 
reasonable.”45 In light of these facts, the Court found that 
Tzolis did not owe a fiduciary duty to plaintiffs because of 
the certificate. In reaching this conclusion, the Court relied 
on its prior decision in Centro Empresarial Cempresa S.A. v. 
America Movil S.A.B. de C.V., where it held that: 

“A sophisticated principal is able to re-
lease his fiduciary from claims—at least 
where the fiduciary relationship is no 
longer one of unquestioning trust—so 
long as the principal understands that 
the fiduciary is acting in his own interest 
and the release is knowingly entered in 
to”...The test, in essence, is whether, giv-
en the nature of the parties’ relationship 
at the time of the release, the principal is 
aware of information about the fiduciary 
that would make reliance on the fidu-
ciary unreasonable.46

The Court of Appeals’ decision in Pappas and Section 
417(a) are in some degree of conflict, and it remains to be 
seen whether the New York legislature will follow Dela-
ware and simply allow LLC members to prospectively 
waive the duty of loyalty. For now, however, two things 
are clear: First, for a manager to argue successfully that 
members waived their duty of loyalty, the relationship of 
trust between the manager and the members must have 
broken down, perhaps irretrievably.47 Second, although 
the Court of Appeals reversed the Appellate Division, the 
former said nothing about the latter’s consideration of 
the operating agreement provision allowing the manager 
to engage in competitive enterprises. Thus, even where 
the member may enter into a business venture in com-
petition with the LLC, courts will not view this clause as 
providing the interested member with a blank check to 
cheat the other members out of the profits from their joint 
venture.

D. The Manager’s Right to Rely on Experts
Recognizing that managers often must rely on third 

parties in order to reach business decisions, Section 409(b) 
of the LLC Law provides that a manager,

shall be entitled to rely on informa-
tion, opinions, reports or statements, 
including financial statements and other 
financial data, in each case prepared or 
presented by:

(1) one or more agents or employees of 
the limited liability company;

(2) counsel, public accountants or other 
persons as to matters that the manager 
believes to be within such person’s pro-
fessional or expert competence; or
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the members, the interested transaction can be au-
thorized by consent of the members; but

•	If	there	was	no	disclosure	or	if	the	manager’s	vote	
was required to approve the transaction, the trans-
action may be avoided unless the interested man-
ager establishes that it was fair and reasonable to 
the LLC as of the time that it was approved.

Thus, whenever § 411 is applicable, it is necessary 
for the manager to make full disclosure and obtain con-
sent from either the disinterested managers, if any, or the 
members. As establishing the fairness of the transaction 
presents the manager with a difficult and potentially 
costly litigation burden, the best practice is to seek con-
sent before entering into the transaction. Importantly, the 
LLC Law makes it clear that members are free to include 
“additional restrictions on contracts and transactions be-
tween a limited liability company and its managers” in 
the operating agreement, and it may even provide that all 
such transactions “shall be void or voidable by the limited 
liability company.”58

Wilcke v. Seaport Lofts is the sole case interpreting  
§ 411.59 There, the two managers owned 40.9 percent of 
the LLC’s membership interests.60 An entity, in which 
the two managers and three other members had finan-
cial interests, sought to purchase the LLC’s sole asset for 
$5 million. Two other members, the Wilckes, sought to 
purchase the same asset for $4.8 million. The operating 
agreement required that two-thirds of the membership 
interests approve a sale of the asset. A total of 72.4 per-
cent of the membership interests voted in favor of selling 
the asset to the entity in which the managers’ had a fi-
nancial interest. The court noted that because the vote of 
the interested managers owning 40.9 percent of the mem-
bership interests was necessary to achieve a two-thirds 
majority and approval of the transaction under the oper-
ating agreement, it was “incumbent upon the interested 
parties to establish affirmatively that the transaction was 
fair and reasonable to the limited liability company at 
the time it was approved.”61 Importantly, the court found 
that the transaction was “fair and reasonable,” based on 
an independent appraisal of the properties which were 
the subject of the transaction.62 

IV. CONCLUSION
In advising a client who is an LLC manager or mem-

ber concerning a dispute related to the management of the 
LLC, it is imperative that early on in the representation, 
the litigator gain a comprehensive understanding of how 
the LLC is managed and the extent of the manager’s fidu-
ciary duties. This requires (i) an in-depth reading of the 
operating agreement, (ii) a review of the articles of orga-
nization, (iii) determining whether any of the LLC Law’s 
default rules are in effect, and (iv) consulting relevant case 
law. Doing so will allow the litigator to identify those areas 
where the manager or the members have leverage over 
each other in any dispute and will inform the litigation 
strategy going forward. 

charging certain amounts to the LLCs, 
because the latter course of action would 
ultimately have had a negative financial 
impact on Gary. These failures to make 
truthful and complete disclosures...and 
Gary’s conflict in choosing to burden 
only plaintiff and not all the LLCs mem-
bers, including himself, does not show 
“undivided and undiluted loyalty.”55

Pokoik is a problematic decision because there is no 
indication that the advice that Gary received from the 
accountants was wrong. Thus, how does a manager 
reconcile the need to follow accurate expert advice with 
his obligation to treat all members fairly when they are 
in conflict? The court gave no guidance on that issue. 
However, at the time they entered into the settlement, 
Gary and Leon knew that there would be a discrepancy, 
but failed to address it. They should have consulted with 
their accountants and resolved how to account for the 
discrepancy at the time of the settlement, rather than put-
ting off the issue to the future. By failing to do so, they 
created a situation in which they had no written agree-
ment to guide the manager’s decision. A comprehensive 
agreement—either a settlement or operating agreement—
is always preferable to relying on the manager’s discre-
tion, particularly where, as here, there has been a break-
down in trust between the manager and the member.56 

E. Allowing the Manager to Enter Into Interested 
Transactions

Although managers must avoid any potential or 
actual conflicts of interest with the LLC, they are not pro-
hibited from transacting business with the LLC, so long 
as certain requirements are met. As discussed above, the 
operating agreement may permit the manager to autho-
rize interested transactions, subject to various conditions 
(e.g., that the amount paid by the LLC be the equivalent 
of what it would pay an independent third party for same 
work). To the extent that the operating agreement is silent 
on this issue, § 411 of the LLC Law provides a mechanism 
for “cleansing” an interested transaction between the LLC 
and a third party affiliated with the manager. Section 411 
is one of the more complicated sections of the LLC Law, 
but it can be boiled down to a few key points:57

•	If	there	is	more	than	one	manager,	so	long	as	all	
material facts related to manager’s interest in the 
transaction are disclosed in good faith to the dis-
interested managers, the transaction can be autho-
rized by the consent of a majority of the disinter-
ested managers, or if that is an insufficient number 
of votes to constitute an act of the managers under 
the operating agreement, by the unanimous con-
sent of all disinterested managers; or

•	If	the	interested	manager	is	the	sole	manager,	so	
long as all material facts related to manager’s inter-
est in the transaction are disclosed in good faith to 
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